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ARBITRATION

A. What Is arbitration?

Arbitration is a private dispute resolution procedure in
which parties agreeto let an impartial, independent third
party (i.e.the arbitrator) decidethe case

Parties are free to selectarbitrator(s), who is/ are ideally
aperson(s) familiar with the areaor subjectof dispute, or
possess certain expertise or experience that will be
helpful to understand and reach a sound decision on the
disputed issues

Parties also have flexibility in selecting the procedural
rules governing the arbitration and shaping the
procedure for the arbitration, subject to the applicable
procedural rules and/ or laws if any.
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Highestrecord of 1,080 new case
filings in 2020, of which there
were 2 sets of associated cases
involving 261 & 145 cases
respectively. Up from 479 cases
filed in 2019.

Total sumin dispute for all new
cases amounted to US[3.49
billion (SGI1.25 billion) .

Range of sectors, including
construction/engineering,
trade, commercial corporate,
maritime/shipping,
agriculture, etc

Total Number of New Cases Handled by SIAC (2011-2020)

1,080

45 479

23 402
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Resolution Statistics
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Reported 946 new casesfiled with
the ICC International Court of
Arbitration z up from 869 in 20109.
Most number of cases registered,
savefor 2016.

Average disputed amount
among 1,833 pending casesat
the end of 2020 was US$145
million. 38% of newly
registered casesOUSH3 million

ICCarbitrations seatedin 113
cities in 65 countries. Number
of women arbitrators rose by
2.3% to atotal of 23.4%.

NUMBER OF CASES REGISTERED*
2015-2020

979**

946

857
869

817 822

2015 2016 2017 2018 2019 2020

I BT HARRY ELIAS
B -

ARTNERSHIP



Electronic submissions —

Digital Assistive
Presentation Materials

Remote, virtual or hybrid
hearings

B. Latest Trends in Arbitration
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, More participation in
Expedited arbitrations arbitration

Shorter sitting times/ longer
arbitration periods




C. Key updates

A Singapore International Arbitration (Amendment)
Act 2020 (with effect from 1 Dec 2020)

A Section 9B : Default procedure for appointing
arbitrators in multi -party arbitrations.

A Section 12(1)(j): Recogniseshe right of a
tribunal and of the Singapore High Courts to
exercise their power in the enforcement of
confidentiality obligations.
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C. Key updates

ASIAC Arbitration Rules

AL atest version is 2016 Ed. 7 Ed
of the SIAC Arbitration Rules
expected to be released in 2021.

ASIAC Guide for Taking the
Arbitration Remote




C. Key updates

AICC Arbitration Rules 2020

AArticIe_BOd(Z) & Appendix VI: |

Expedited arbitral processlimit
increased to US$3million from
previous limit of US$2million.

A Article 7: Revised joinder rules
permits joinder of additional ﬁarty
who accepts constitution of the _
tribunal 7 agrees to the TOR, even In
the absence of agreement of all
parties to the arbitration.

A Article 10: Easier consolidation.

A Article 26(1): Remote hearing by
videoconference.




2. Disputes Suitable for Arbitration

A. Complex disputes

B. Claims already adjudicated on the merits
C.O2AO0PI 1T AAT 0606 AEODPOOAC
D. Disputes across multiple contracts

E. Limitation period issues

F. Claims suitable for third party funding
G.Enforcement against a foreign party
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A. ComplexDisputes

x Significant changes to théuilding and Construction Industry Security of Payment Act
cmmt § 03/ 0 ! Aboq xEOE AAEFAAO AOI I puv S$AAAI

x Among others,Section 17(2A)of the SOP provides

O)l AAOAOI ETEITC ATl AAEOAEAAOQETT APPI EAAOETT h AT A
claim or a payment response related to damage, loss or expense that is not supported by:

a) any document showing agreement between the claimant and the respondent on the quantum of that
part of the payment claim or the payment response; or

AQAT U AAOOEAZAEAAOA 1O 1 OEAO Al AOi AT O OEAO EO OANOE
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A. ComplexDisputes

x At the secondreading of the SOPAct amendmentbill, Minister of StateZagy Mohamad
commentedthat:

O A A E O A aredtd\ dorisi@etzlaims on damages)ossesand expense®nly when
the claim is supported by documentsshowing the B A O Calgrdetént on the
guantum of the claim, or a certificate or documentthat is required to be issued
underthe contract. Partiesthat wishto disputeon complexclaimsshouldconsider
other avenuessuchasarbitration or litigation 0

x Although Section 17(2A) does not refer expressly to OAT | b tldn®oit is
understandable why unquantified and disputed claims relating to damage,loss and
expenseare excludedfrom the SOPregime.

x Claimswhich for example,require support by way of witness evidence expert analysis
etc are bound to require more time to resolve, and will be challengingto determine
within aspeedySOPregime.

x Such complexclaimswould be better referred to arbitration or litigation . == HARRY ELIAS
|-

PPPPPPPPPPP



A. ComplexDisputes

Complexdisputes potentially includesclaimsfor:

X Prolongation costs

x Liquidated damagesijf the amount of delay hasnot beenagreedand/ or certified
X Generaldamagesfor breachof contract

x Redctification of defects
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B. Claimsalready adjudicated on the merits

X A payment claim or any part thereof which hasbeenvalidly brought to adjudication and dismissed
on its merits cannot be the subject of a subsequentpayment claim or subsequentadjudication. See
the caseof LeeWeelLick Terencev ChuaSayEng[2013] 1 SLR401.

x Any payment claim, evenif O O A b AiA ©@dkeRiian one payment claim, could only be the subject of
one adjudication on the merits. Seethe case of Admin ConstructionPte Ltd v Vivaldi (S) Pte Ltd
[2013] 3 SLR609

x Note: Exception in Section 17(5) of the SOPAct which allows previously adjudicated claims for
which the value has changedsince the previous determination, to be adjudicated in a subsequent
SOPapplication.
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B. Claimsalready adjudicated on the merits

Claimswhich havealready beenadjudicatedon the merits include :

x Claimson which the adjudicator made Gindings on issuesof facts and/or lawd Seecaseof BBD Pte
Ltd v BBECorp[2019] SCAd|R396.

x Claimswhich were dismissedfor Gnsufficiencyor want of A O E A /SkeBadedf AspleniumLand Pte
Ltd v CKRContractServicePtelLtd [2016] 3 SLR1061.

But excludes:

x Value of work donein a previous month which was not included in the relevant payment claim, but
subsequentlyincluded in alater paymentclaim.

x Unpaid payment claim included in a subsequentpayment claim with no additional claim for new
work done.

x Where a payment claim was submitted previously, but no adjudication application was madeoniit.

X A previous payment claim that was dismissed by an adjudicator for being served prematuredly or
untimely.
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B. Claimsalready adjudicated on the merits

V4 ~ V4 Ve

x Remainsopen to parties to O E I EfalEcudrial Aroceedingsto settle any grievanceswith a
finding in an adjudication determination which they considerto bein error in law orin £AFA A O 6
SeeMr ChowKok & | 1 Gefefnination at[18] to [21] in the caseof ADTPteLTd v ADUPte
Ltd [2010] SCAdjR685.

I B = HARRY ELIAS

m PARTNERSHIP



CO2AODPI 1 Bishite®6 O06

B = HARRY ELIAS



CO2AODPI 1 Bishite®6 OO0

AWhen commencingan SOPfor its own claims is not an option for
the Respondent.arbitration to be considered

Theseclaimsinclude:
x Liquidated Damages
x Termination Costs

x Additional Costsfor Rectifying DefectiveWorks
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D. Disputes AcrossMultiple Contracts

X The sameparties could be in dispute acrossmultiple contracts. For example,in instanceswhere:
U Samesupplier usedfor various projects and contracted not on specific project basis
U Samesupplier or contractor engagedon different projects

U Samecontractor appointed by the sameemployer for different phasesof the sameproject under
different contracts

x Regulation3 of the SOPRegulations Exclude supply contracts which do not specify or identify the
construction site or project in relation to which goodsare to be supplied.

x Pursuantto Section5 of the SOPAct, the entitlement to progress payments arises for any (person
who hascarried out any constructionwork, or suppliedany goodsor servicesundera contract @

x Seecaseof Civil TechPte Ltd v Hua Ron%\Engine\ering Pte Ltd [2018]_ SGCAL2 which left open the
legal question of O 3 E ICantrakt) T O A O D Oile.QvAethErla respondent is only entitled to rely
on reasonsfor withholding payment arising out of the contract on which the payment claim has
beensubmitted to an SOP

x Notwithstanding the uncertainty on O 3 E IC@nirakt) T O A O b OlésSchrirevérdiabthat there is

~ ~ Ve ~ ~ -_

a0l Ipdymentclaim,oneAlT T O kA Ood
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D. Disputes AcrossMultiple Contracts

x Arbitration allows for consolidation of disputesacrossmultiple contracts.

x SIACArbitration  Rules 2016, Rule 8.1 allows for consolidation of arbitrations where:
(a) Parties agree to consolidate

(b) All of the claims are madeunder the same arbitration agreement; or

(c) Arbitration agreementsare found to be compatible , and disputes arise out of (i) the
same legal relationship(s) , (i) contracts consisting of a principal contract and
ancillary contract(s) , or (li) same transaction or series of transactions .

If a consolidation application is made after constitution of any Tribunal in any of the arbitrations
sought to be consolidated, the same Tribunal must have been constituted in each of the
arbitrations, or no Tribunal hasbeenconstituted in the other arbitration(s) .
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D. Disputes AcrossMultiple Contracts

x |CCArbitration Rules 2021 . Article 10 allows for consolidation of arbitrations where:

(i) Parties agree to consolidate
(i) All of the claimsare madeunder the same arbitration agreement or agreements; or

() Claimsare not made under the same arbitration agreement(s), but the arbitrations
are between the same parties, disputes arise in connection with the same legal
relationship andthe Court finds the arbitration agreements to be compatible .

In deciding whether to consolidate,the Court may take any relevant circumstances into
account such as whether arbitrators have been appointed in one or more of the
arbitrations.
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E. Limitation Period Issues
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E. Limitation Period Issues

x Limitation period is the time limit within which a party canbring a claim, and is determined by the
applicable laws. Under Singapore laws, a party generally has 6 years to commencean action in
contract or tort .

X Pursuantto the latest amendmentsto the SOPAct, a payment claim must be served no later than 30
months after:

(a) Dateon which the goodsand serviceswere last supplied,;

(b) Latestofthe following dates
(1) Dateon which construction works were last carried out;
(i) Issuancedate of the last documentcertifying the completion of the constructions works;
(i) Issuancedate of the last TOPasat the time the payment claim is served.

x There could therefore be instanceswhere there is no longer aright to serve a payment claim under
the SOPAct, but the right to bring an action in contract or tort in arbitration (or litigation) still
exists.
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F. ClaimsSuitablefor Third Party Funding

x Third Party Funding refers to the funding of legal proceedingsby a third party entity
unconnectedto a dispute in return for financial gain, such as a share of the damages

awarded or a share of the settlement sum.

X In Singapore,only entities which meet criteria set out in the Civil Law (Third -Party

Funding) Regulations2017 may provide Third Party Funding. For instance,they must
be professional funders whose principal businessis funding the costs of dispute
resolution proceedings,and they must have a minimum paid-up share capital.

X Note that from 28 June 2021, the Third Party Funding framework was extended to
cover domestic arbitration proceedings, certain proceedings in the Singapore
International CommercialCourt (SICC)and related mediation proceedings
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F. ClaimsSuitablefor Third Party Funding

x Against the backdrop of the COVID19 pandemic, there is an observable rise in
disputes and companiesfacingthe risk of insolvency.

x Third Party Funding offers another solution for litigants facing financial constraints,
but have meritorious claimsto pursue.

x Although costs of an SOPadjudication (i.e. application fee payable to SMCand fees
and expensesof the adjudicator) canbe apportioned between the parties, the parties
Ghall bear all other costsand expensesncurred as a result of or in relation to the
adjudicationd pursuant to Section 30(4) of the SOP Act. For example, legal fees
Incurred for SOPapplications will not be easily recoverablein an SOPproceeding,and
suchapplications are thus unlikely to be viable for Third Party Funding.
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G. Enforcementagainsta Foreign Party

x Disputesthat are referred to arbitration result in an arbitral award.

x New York Conventionof Enforcementof Arbitral Awards1958; O. Yorkk# | 1T OAT @& 1 6
an arbitral award issued in Singaporeto be enforceablein any of the other 168* contracting
states. (*as at May 2021)

x Where substantial claims are made against a foreign party, it may be necessaryto eventually
carry out enforcementproceedingsagainstthe foreign ® A O @dddisin a foreign jurisdiction if
the claimantis not promptly paid.

x Where an SOPadjudication determination is being enforced, Section 27(1) allows it to be
enforced (with leaveof court) in the samemanner asajudgment or order of court to the same
effect. However, the claimant may encounter issuesif it needsto enforce a Singapore court
order in a foreign jurisdiction with which there is no easyway of enforcing a Singaporecourt
order.
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Thank You

Yvonne Foo
Partner
° .
_ +65 6361 9371
4 Shenton Way, #17 -01 SGX YvonneFoo @harryelias.com +65 8028 1021

Centre 2 Singapore 068807

This information pack is intended as a guide only. Whilst the information it contains is believed to be correct, it issnbstéute for appropriate legal advice.

Harry Elias Partnership LLP takes no responsibility for actions taken based on the information contained in this pack.
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